
COMMERCIAL PURCHASE AND SALE AGREEMENT

THIS AGREEMENT (hereinafter, the Agreement) is entered by and between _____________________________________________________________________________,(hereinafter, referred to individually or collectively as Seller), and _____________________________________________________________________________, (hereinafter, referred to collectively or individually as Buyer).    
W I T N E S S E T H

WHEREAS, Seller is engaged in the ownership and operation of _____________________________________________________________________________ in ______________, Tennessee; and
WHEREAS, Seller desires to sell the business and certain real and personal assets owned by Seller and located at __________________________________________________________________________ (hereinafter referred to as “the Business”) and Buyer desires to purchase the Business, upon the terms and conditions set forth below; and 
NOW, THEREFORE, in consideration of the premises and the mutual covenants and agreements contained herein, ten dollars ($10.00) cash in hand paid and other good and valuable consideration, the receipt and sufficiency of all of which is hereby acknowledged, the parties agree as follows:
ARTICLE I

SALE AND PURCHASE OF REAL PROPERTY
Section 1.1.  Sale and Purchase of Real Property. Subject to the terms and conditions of this Agreement, Buyer, in reliance upon the representations and warranties of Seller made herein and in the exhibits hereto, all of which are attached hereto and incorporated herein by reference, will at the Closing (hereinafter defined), acquire from Seller, and Seller, in reliance upon the representations and warranties of Buyer made herein and in the aforesaid exhibits will, at the Closing, transfer and convey to Buyer the following, with the exceptions set forth herein and in the exhibits annexed hereto: 

(a) All Real Property located at __________________________________________________________________________, together with all improvements and fixtures thereon related to and used by the Business as more particularly described in Exhibit A (hereinafter referred to as “the Premises”); 
(b) The Premises shall be transferred to Buyer at the Closing by general warranty deed in standard form, free and clear of all liens and encumbrances except those set forth in Exhibit A;
(c) The Purchase Price for the Premises being sold by __________________________________________________________________________ shall be $_______________________ (hereinafter, the “Premises Purchase Price”). All Earnest Money, hereinafter described in Section 8.1, shall be credited toward the Premises Purchase Price at the Closing. 

ARTICLE II

SALE AND PURCHASE OF PERSONAL PROPERTY, GENERAL INTANGIBLES AND LIMITED LIABILITY COMPANY MEMBERSHIP INTERESTS
Section 2.1.   Sale and Purchase of Personal Property and General Intangibles.  Buyer hereby agrees to purchase from Seller and Seller hereby agrees to sell, transfer, assign and convey to Buyer at the Closing all of Seller’s right, title and interest in and to the following personal property and general intangibles associated with the Business including, but not limited to, the property set forth on Exhibit B (hereinafter collectively referred to as the “Assets”):

(a) All inventory, including ______________________________________________________________________________________________________________________________________________________________________________________________________________________________ located on the Premises and used by Seller in the normal course of the Business, as of the Effective Date and additions as of the Closing, excluding items listed in Exhibit E;

(b) All furniture, appliances, equipment, and machinery located on the Premises or used in connection with the Business as of the Effective Date and additions as of the Closing;

(c) All general intangibles and rights under all agreements including, but not limited to, general agreements, franchises, service agreements, marketing agreements, sales agreements, leases and rental agreements and prepaid expenses of whatever nature, to the extent such rights are transferrable, and all other property and rights of every kind and nature owned or held or used by or in connection with the Business on the Effective Date and additions as of the Closing used in or related to the Business regardless of whether specifically referred to in this Agreement, excluding items listed in Exhibit E;

   (d)   The Business customer and client lists, the Business vendor lists  all books, records, ledgers, files, documents, correspondence, lists, plats, plans, drawings, specifications, catalogs, mailing lists, reports, whether intangible, electronic, or other form or format, and other printed or written materials (the “Records”), and all personal property located on the Premises, including without limitation the Assets described on Exhibit B. Seller shall not keep a copy of any of the Records except those records which are prudent or reasonable to have in the case of an audit. 

This Agreement is meant to operate as an agreement for a complete and total assignment of all Assets including inventory, leases and customers of the Seller pertaining to the operation of the Business, located on the Premises, whether named hereunder or not.  Seller further agrees to transfer all franchises, approvals, permits, licenses, orders, registrations, certificates, variances and similar rights obtained from governments and governmental agencies that are by law transferable.

Seller further agrees to transfer all of Seller’s rights and obligations in certain contracts and other agreements (the “Contracts”) relating to the operation of the Business, more specifically described in Exhibit C provided Buyer is not assuming any liabilities or obligations relating to the contracts unless specifically and expressly indicated on Exhibit C.

At Closing, assignment and transfer of title shall be by Bill of Sale and, as to the Intellectual Property Assets described in Subsection (f) below, by an Intellectual Property Assignment Agreement; leases may be assigned or may be newly negotiated, all in a form acceptable to Buyer and counsel for Buyer. At Closing all owners and interested parties of Seller shall sign to convey any individual or personal ownership or interest they may have in the Premises and the Assets.
(e) 
Assignment of Real Property Leases. As part of the terms of this sale, Seller shall assign whatever rights it may have in and to the real property leases, if any,  for the Business and shall execute any documentation to make such assignments of leases or will assist as reasonable for implementation of a new lease to occur. These assignments shall be without recourse to the Seller.

(f)
Assignment of Intellectual Property Assets.  The Assets to be assigned hereunder shall also include those Intellectual Property Assets, including all intellectual property rights thereto, described in Exhibit B (the “Intellectual Property Assets”).  Seller agrees to convey, transfer, and assign to Buyer the Intellectual Property Assets effective as of the Closing Date.  Seller agrees to execute and deliver an Intellectual Property Assignment Agreement concurrently with and as part of the Closing.

Seller shall provide copies of existing leases, intellectual property, and financial documents related to the Premises and the Assets to Buyer as soon as practical after execution of this Agreement. Seller warrants that all such documents will reflect the sound and business-like operation of the Premises and Assets. 

(g) 
Conveyance of Assets, Pay-off of Liens, Set-off of Rent. Seller shall convey good and marketable title of the Assets free of all liens and encumbrances. Personal property taxes shall be prorated and assumed by Buyer. Buyer shall not assume any equipment leases without prior approval. Liens and leases secured by Assets being transferred to Buyer must be paid off at the Closing by Seller. Buyer shall not be obligated to assume advertising contracts, billboard advertising, or mass mailing contracts. In addition, Seller warrants that there are no copies of coupons, gift certificates, credits, and other forms or promised reductions granted or made by Seller and submitted for use unless otherwise listed on Exhibit D to this Agreement. 

Section 2.2.     Assets Not Being Sold and Purchased.  No assets of Seller other than the Assets described in this Article II shall be sold, assigned, transferred or conveyed to Buyer by Seller. 
Section 2.3.    Consideration for Purchase of Assets.  As consideration for the purchase of the Assets and the covenants and agreements contained herein, Buyer agrees to pay to Seller a purchase price of $_____________________________ (hereinafter, the “Asset Purchase Price”).  Buyer shall deliver to Seller at the Closing the Asset Purchase Price, plus or minus any adjustments for the prorations, allowances or credits provided for in this Agreement in collected funds. The sum of the Premises Purchase Price and the Asset Purchase Price amounts to $_______________________ (hereinafter, the “Total Purchase Price”).  
Section 2.4.  Excluded Assets.  Seller’s cash on hand, bank deposits and accounts receivable resulting from transactions completed and closed by the Business on or prior to Closing and Seller’s personal property even if located on the Premises as set forth on Exhibit E shall be excluded from the Assets being sold and transferred hereunder and shall remain the sole property of Seller. The owners of consigned properties and assets located on the Premises will be notified of the transfer of ownership of the Premises and will retain the right to either honor existing consignment contract for items or assets on the Premises or have the option to remove consigned items and assets on the Property and terminate existing contracts for items or assets on the Premises at the Closing. 
Section 2.5.  Limited Liability Companies.  The Assets to be sold, transferred and assigned hereunder shall include _________% of the membership 
ARTICLE III

GENERAL PROVISIONS


Section 3.1.  Encumbrances.  The sale and transfer of the Premises and the Assets shall, at the time of Closing, be free and clear of all obligations, security interests, liens, claims and encumbrances, except as described in Exhibit F or unless expressly assumed in writing by Buyer.


Section 3.2.  Contingency.  It is agreed and understood that Buyer’s obligation to fulfill its obligation to purchase under this Agreement is contingent on Seller’s ability to deliver free, clear, unencumbered and marketable title to the Premises and the Assets at Closing.  

Section 3.3. Conditions Precedent.  It is agreed and understood that the purchase and sale of the Premises is a condition precedent to the purchase and sale of the Assets and the purchase and sale of the Assets is a condition precedent to the purchase and sale of the Premises.  


Section 3.4.  Closing.  The closing of the purchase of the Premises and the Assets contemplated by this Agreement (herein, the Closing) will be held no later than sixty (60) days from full execution of this Agreement, with the option to extend the closing date an additional thirty (30) days at the sole discretion of Buyer (hereinafter, the Closing) at the offices of Law Office of John Cobb Rochford, PLLC or at such other place as the parties may agree. The closing of the sale of the Premises and the Assets contemplated by this Agreement (herein, the Closing) will be held no later than sixty (60) days from full execution of this Agreement, with the option to extend the closing date an additional thirty (30) days at the sole discretion of Buyer (hereinafter, the Closing) at the offices of Law Office of John Cobb Rochford, PLLC or at such other place as the parties may agree. 
Section 3.5.  Allocation of Closing Related Fees.
(a.)      Closing Fees.  Seller shall pay for Seller’s closing fees. Seller shall pay all existing loans and/or liens affecting the Premises; the cost of recording any title curative documents, including without limitation, satisfactions of deeds to secure debt, quitclaim deeds, and financing statement termination; any accrued and/or outstanding association dues or fees; fee (if any) to obtain lien payoff/estoppel letters/statement of accounts from any and all associations, property management companies, mortgage holders or other liens affecting the Property; and all applicable deed recording fees related to clearing title. Buyer shall pay for Buyer’s closing fees, and any other closing related expenses, including but not limited to, title search, title commitment, title insurance, lender fees, prepaid items, recording fees and taxes, and any other title or lender closing costs not otherwise paid by the Seller.  
(b.)        Attorneys’ and Agents’ Fees.  Each Party shall bear its own attorneys’ fees related to the preparation, review and revision of this and all other documents related to and necessary for this transaction as well as any legal consultation related to this Agreement or transaction.  Additionally, each Party shall be responsible for all fees incurred and payable to its own accountants or other agents related to document preparation and all other matters of any nature related to this Agreement or transaction.

(c.)        Document Preparation.  Seller shall pay for the preparation of all deeds, bills of sale and other documents related to and necessary for the transfer of ownership of the Premises and Assets to Buyer.  Each Party shall bear its own attorneys’ fees related to the preparation, review and revision of this Agreement and all other documents related to and necessary for this transaction.  

(d)        Possession.  At Closing, Seller shall deliver to Buyer sole and exclusive possession of and title to the Premises and Assets.  

Section 3.6.  Contingencies.  
(a.)           Buyer has a thirty (30) day period from the date of full execution of this Agreement to conduct due diligence.  Prior to the expiration of this due diligence period, Buyer shall have the right to terminate this Agreement by giving to Seller written notice of termination before the expiration of the Due Diligence Period and the Earnest Money shall be immediately refunded to Buyer.  If Buyer does not give written notice of termination before the expiration of the Due Diligence Period, this Agreement shall continue in full force and effect, the Earnest Money shall become non-refundable to Buyer except as otherwise expressly provided herein, and Buyer shall have no further right to terminate this Agreement pursuant to this Subsection.  
(b.) Promptly following the execution and delivery of this Contract, Buyer shall apply to First American Title Insurance Company, by and through its agent Community Title Company, LLC ("Title Insuror") for a title insurance commitment (the "Title Commitment") in the amount of the Purchase Price which shall disclose the state of the title to the Property and shall constitute the commitment of the Title Insuror to insure the title at closing in the name of Buyer or its successors or assigns, with a title insurance policy in an ALTA Form-B of Owners title insurance:

(c.)           The Title Commitment shall be on the ALTA standard form and shall contain no exceptions other than the usual standard printed exceptions, exceptions for current real property taxes, and such easements and restrictions of record, zoning and building ordinances and other matters as may be approved by Buyer.  Buyer shall have five (5) days after receipt of delivery of the Title Commitment within which to notify the Seller, in writing, of Buyer's disapproval of any exception(s) shown in said Title Commitment.  In the event of such disapproval, Seller shall have one (1) day following receipt of such notice from Buyer within which to either (a) remove any disapproved exception(s) or matter(s), or (b) notify Buyer that Seller is either unwilling or unable to remove any disapproved exception(s) or matter(s).  In the event Seller notifies Buyer that it is either unwilling or unable to remove said items, Buyer shall have the option to proceed to closing with the disapproved items or to declare this Contract null and void by written notice to Seller whereupon neither party shall have any further liability to the other, and all Earnest Money shall be promptly returned to Buyer.  The standard exceptions for mechanics and materialmen's liens and parties in possession shall be removed based on an affidavit and indemnity agreement satisfactory to the Title Insuror to be signed by Seller.   Following closing, a policy of owner's title insurance will be issued to Buyer at the expense of the Buyer, which policy shall contain no exceptions except for current taxes and such other exceptions as shall be permitted after review of the Title Commitment by Buyer.  Buyer to pay for loan policy of title insurance, and Buyer is entitled to simultaneous issue credit.  The standard survey exception shall be deleted from the title policies based upon the Survey.
(d.) This Contract is conditioned upon Buyer’s ability to obtain a loan in the principal amount of one hundred percent of the Purchase Price listed above to be secured by a deed of trust on the Property.  “Ability to obtain” as used herein means that Buyer is qualified to receive the loan described herein based upon the lender’s customary and standard underwriting criteria.  In consideration of Buyer, having acted in good faith and in accordance with the terms of this Contract, being unable to obtain financing within 50 days after execution of this Agreement, the sufficiency of such consideration being hereby acknowledged, Buyer may terminate this Agreement by providing written notice to Seller.  Seller shall have the right to request any supporting documentation regarding loan denial.  Buyer is entitled to refund of Earnest Money if contract is rescinded during Inspection Period.  Lender is defined herein as the financial institution funding the loan.

Section 3.7.  Conduct of Business. Seller covenants, represents and warrants in favor of Buyer that, pending completion of the Closing, unless otherwise agreed to in writing by Buyer:

(a) Seller shall not engage in any sale, enter into any transaction, contract or commitment, incur any liability or obligation, or make any disbursement, not in the ordinary course of business.

(b) Seller shall not engage in any action or fail to act if the result is likely to interfere with completion of the transactions contemplated herein.

(c) Seller shall not amend, modify, or terminate any agreement to which it is a party, except in the ordinary course of business.

(d) Seller shall use its best efforts to preserve the Business and all its assets and records in good order, to keep available for Buyer all of the Business’ present employees and agents, and to preserve for Buyer the good will of customers, suppliers and others having business relationships with Seller and the Business.

(e) Seller shall keep and maintain the Premises, machinery and equipment in a good state of repair through the date of the Closing, ordinary wear and tear excepted, and shall not dispose of any of the Business’ Assets without Buyer’s consent.

(f) The Business shall maintain its normal advertising.

(g) The Business shall maintain its customary business hours.

(h) Seller shall give Buyer prompt notice of all events prior to Closing that materially relate to or affect any term of this paragraph or the Premises, Assets or business of the Business.   

Section 3.8.  Accounts Receivable.  Buyer shall cooperate with and assist Seller in receiving and posting payments on Seller’s accounts receivable resulting from transactions and sales completed and closed by Seller on or prior to the Closing as requested by Seller, but Buyer shall not be required to take any action with respect to such accounts receivable other than to receive payments on same and to deliver said payments to Seller.  Buyer shall make and keep a list of all payments received by it on Seller’s accounts receivable and forward all such payments to Seller daily in the form received.  Within ten days following the close of each calendar month ending after the closing date, Buyer shall forward to Seller a complete list of all Seller’s accounts receivable on which, or with respect to which, Buyer has received payment and the amount of each such payment.  Buyer shall not be obligated to Seller with respect to such accounts receivable except to the extent Buyer receives payment therefor or be obligated to sue or otherwise enforce collections of such accounts. 
ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF SELLER

Seller represents and warrants as of the date hereof and as of Closing to Buyer, as follows:

Section 4.1.  Legal Status.  The Business is in good standing. 
Section 4.2. Authority. Seller warrants that the following will be true of Seller: This Agreement is binding upon and enforceable against Seller in accordance with its terms and is not in violation of the provision of any judicial, governmental or administrative decree, order, writ, injunction or judgment or in conflict with or will result in the breach of, or constitute a default under any mortgage, indenture, contract, agreement, judgment, decree, order or other instrument to which Seller is a party or by which they may be bound.  
Section 4.3 Binding Nature. This Agreement shall be, when duly executed and delivered, a legal and binding obligation of Seller, enforceable in accordance with its terms.

Section 4.4.  Tax Filings. Seller has filed, or caused to be filed, with the appropriate governmental agencies all required tax returns and tax reports. Seller has not executed any waiver or waivers which would have the effect of extending any applicable statutes of limitation in respect to their income tax liabilities. Seller has paid all taxes, assessments, fees and other governmental charges levied upon their assets and income, including all real property and personal property taxes for 2021 in their entirety, other than those not yet due and payable or delinquent and those they will pay at Closing.
Section 4.5.  No Litigation. No suit, action, or legal, administrative, arbitration or other proceeding or governmental investigation is pending or, to Seller’s knowledge, is threatened against Seller or Seller’s Assets which might materially or adversely affect Seller’s financial condition or the conduct of the Resort’s business.  There is no outstanding judgment, decree or order against Seller which affects Seller in any way.

Section 4.6.  Employee Plans. Seller is not a party to any employees' compensation plan or agreement or compensatory plan or agreement with any independent contractor or employees or agents of Seller, including, without limitation, any bonus, profit sharing, pension, savings, retirement, or similar qualified or unqualified plan, for agents or employees who may continue beyond Closing.

Section 4.7.  Insurance.  Policies of fire, liability, workers' compensation (if required) and other forms of insurance maintained by Seller are set forth on Exhibit G, attached hereto. All premiums have been currently paid on such policies and Seller represents that all policies will be maintained and, if necessary, renewed through Closing.  

Section 4.8.  Good Title.  Seller has and shall transfer to Buyer at the Closing good and marketable title to the Premises and Assets being sold and transferred hereunder, free and clear of all security interests, encumbrances or liens except those specifically noted in the Agreement or the Exhibits hereto.  
Section 4.9.  Representations and Warranties. No representation or warranty by Seller in this Agreement or any documents provided hereunder contains or will contain any untrue statement or omits or will omit to state any material fact necessary to make the statements contained herein not misleading. All representations and warranties made by Seller in this Agreement and all documents provided hereunder shall be true and correct as of the date of Closing with the same force and effect as if they had been made on and as of such date.

Section 4.10. Due Performance. Seller has in all material respects performed all obligations required to be performed by it, and is not in default in any material respect under, or in violation in any material respect of, any agreement, franchise, lease, mortgage, note, bond, indenture, license or other documents or undertaking, oral or written, to which they are a party or by which they are bound, or by which they or any of their properties or assets may be materially affected.  Seller is not in violation or default in any material respect of any judicial, administrative or governmental order, writ, rule, regulation, injunction or decree.  The execution and delivery of this Agreement, and the consummation of the transactions contemplated hereby, will not result in any violation or default referred to in this paragraph.

Section 4.11. Sole Owner. Seller is the sole owner of record and beneficiary of the Premises and the Assets contemplated to be transferred herein.
ARTICLE V
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller as follows:

Section 5.1.  Entity Authority. This Agreement is the lawful, valid and legally binding obligation of Buyer, enforceable in accordance with the terms of this Agreement.  

Section 5.2 Binding Nature.  At Closing, when duly executed and delivered, this Agreement shall be, a legal and binding obligation of Buyer, enforceable in accordance with its terms.

Section 5.3.  Representations and Warranties.  No representation or warranty by Buyer in this Agreement contains, or will contain, any untrue statement or omits or will omit to state a material fact necessary to make the statements contained herein not misleading. All representations and warranties made by Buyer in this Agreement shall be true and correct as of Closing with the same force and effect as if they had been made on and as of such date.

Section 5.4.  Inspection and Value.  Buyer has formed its own opinion as to the value of the Premises and the Assets being purchased hereunder.  The parties agree that Seller’s warranties include only the express written warranties that are contained in this Agreement.  Any other express warranties, oral or written, not contained in this Agreement are of no force and effect.  Seller hereby disclaims all implied warranties, including without limitation, implied warranties of MERCHANTABILITY and of FITNESS FOR A PARTICULAR PURPOSE.  The parties acknowledge that Buyer has inspected, or by the Closing will have inspected, the Premises and the Assets to the full extent of Buyer's desire and Seller has given and will give Buyer ample opportunity to conduct such inspections.  The Premises and Assets being purchased hereunder, except as expressly warranted or represented herein, are purchased ''AS IS,'' “WHERE IS” and ''WITH ALL FAULTS.''  Buyer recognizes that the success of the Business is dependent upon Buyer's skill and ability.

Section 5.6.  Responsibility of Buyer.  Buyer shall be solely responsible for obtaining any and all necessary or required permits, licenses, assignments and the like from any regulatory or governmental body for the operation of the Business by Buyer.  Buyer shall bear all costs related to aforementioned permits, licenses, assignments and the like.  Seller shall cooperate with Buyer, within reason, to provide documentation and authorization for transfer of any existing regulatory permits and licenses as may be requested by Buyer or Buyer’s agent/s.  

Section 5.7.  No Litigation.  No actions or proceedings are pending or, to Buyer's best knowledge, threatened, before any court, administrative authority or other authority that might materially or adversely affect Buyer's ability or right to perform all his obligations hereunder.

ARTICLE VI
CONDITIONS TO SALE AND PURCHASE OF ASSETS


Section 6.1.  Conditions to Obligations of Sellers.  The obligations of Seller to effect the sale and purchase of the Premises and Assets as contemplated by this Agreement are subject to the satisfaction or waiver, where permissible, prior to the Closing, of the following conditions:



(a)  Representations and Warranties.  The representations and warranties of Buyer contained in Article V shall be true and correct in all material respects on and as of the Closing with the same force and effect as though such representations and warranties had been made on and as of the Closing Date.



(b)  Performance of Obligations.  Buyer shall have performed in all material respects all obligations required to be performed by it under this Agreement on or before the Closing.


Section 6.2.  Conditions to Obligations of Buyer.  The obligations of Buyer to affect the sale and purchase of Assets as contemplated by this Agreement are subject to the satisfaction or waiver, where permissible, prior to the Closing, of the following conditions:



(a)  Representations and Warranties.  The representations and warranties of Seller contained in Article IV shall be true and correct in all material respects on and as of the Closing with the same force and effect as though such representations and warranties had been made on and as of the Closing.



(b)  Performance of Obligations.  Seller shall have performed in all material respects all obligations required to be performed by it under this Agreement on or before the Closing.  
ARTICLE VII
DELIVERIES AT CLOSING


Section 7.1  Delivery of Seller’s Assets.  Sellers shall deliver or cause to be delivered instruments conveying good title in the Premises and Assets to Buyer. 

Section 7.2. Delivery of the Company’s Books and Records.  Seller has delivered or will deliver to Buyer as soon as practical after execution of this Agreement all of the Business’s non-financial business records and papers and any orders, contracts, agreements, purchase orders, accepted and unaccepted, quotations and other property or records used or usable in connection with the continued operation of the Business’ operations. If business records, papers, orders, contracts, agreements, purchase orders, accepted and unaccepted, quotations, and other property records were not previously delivered they must be delivered at Closing. Any records not disclosed in the Due Diligence period and since known to the Seller will be delivered to Buyer immediately upon receipt prior to the Closing. The parties shall make all such documents available to each other upon request at any reasonable time hereafter.


Section 7.3 Seller’s Delivery of Other Necessary Documents.  Seller shall deliver or cause to be delivered to Buyer any such other documents and take such actions as may be reasonably necessary to consummate the transactions contemplated herein.  

Section 7.4.  Delivery of Purchase Price.  Buyer shall deliver the Premises Purchase Price and the Asset Purchase Price to the Sellers as provided above.  

Section 7.5 Buyer’s Delivery of Other Necessary Documents.  Buyer shall deliver or cause to be delivered to Seller any such other documents as may be reasonably necessary to consummate the transactions contemplated herein.

ARTICLE VIII

EARNEST MONEY DEPOSIT

Section 8.1.
  Within three (3) business days after the full execution and delivery of this Agreement, Buyer shall deposit the sum of $______________________ in cash, certified bank check or by wire transfer of immediately available funds with ____________________________________________________________________________________________________________________________________________________________ as escrow agent (“Escrow Agent”),which sum shall be held by Escrow Agent as earnest money (the “Earnest Money”).  

Section 8.2.   In the event Earnest Money is not timely received by Escrow Agent or Earnest Money check or other instrument is not honored for any reason by the bank upon which it is drawn, Escrow Agent shall promptly notify Buyer and Seller of the Buyer’s failure to deposit the agreed upon Earnest Money. Buyer shall then have three (3) day to deliver Earnest Money in immediately available funds to the Escrow Agent. In the event Buyer does not deliver such funds, Buyer is in default and Seller shall have the right to terminate this Agreement by delivering to Buyer or Buyer’s representative written notice. In the event Buyer delivers the Earnest Money in immediately available funds to Escrow Agent before Seller elects to terminate, Seller shall be deemed to have waived his right to terminate, and the Agreement shall remain in full force and effect. 

Earnest Money is to be deposited promptly after the Binding Agreement Date or the agreed upon delivery date in this Earnest Money section or as specified in this Agreement. Escrow Agent shall disburse Earnest Money only as follows: 

(a) At Closing to be applied as a credit toward Buyer’s Purchase Price;
(b) Upon a written agreement signed by all parties having an interest in the funds; 

(c) Upon order of a court or arbitrator having jurisdiction over any dispute involving the Earnest Money;
(d) Upon reasonable interpretation of this Agreement; or

(e) Upon the filling of an interpleader action with payment to be made to the clerk of the court having jurisdiction over the matter. 

Escrow Agent shall be reimbursed for, and may deduct from any funds interpleaded, its costs and expenses, including reasonable attorney’s fees. The prevailing party in the interpleader action shall be entitled to collect from the other party the costs and expenses reimbursed to Escrow Agent. No party shall seek damages from Escrow Agent (nor shall Escrow Agent be liable for the same) for any matter arising out of or related to the performance of Escrow Agent’s duties under this Earnest Money section. Earnest Money shall not be disbursed prior to fourteen (14) days after deposit unless written evidence of clearance by bank is provided. 

ARTICLE IX
MISCELLANEOUS

Section 9.1
Notices.  Any notice, request, demand instruction or other communication hereunder shall be in writing, and, except as otherwise provided herein, shall be deemed to have been duly given if delivered in person, via email, or upon delivery if sent by first class, certified mail, return receipt requested, postage prepaid, or deposited with a reputable overnight courier providing receipt upon delivery, addressed to a party as set forth in the first paragraph of this Agreement.  A change of address may be effected by either party by giving notice thereof as provided herein. Email Notices to all parties are as follows:

To Seller: 

With copy to: 

To Buyer: 

With copy to: 

Date of Service of such notice shall be (i) the date such notice is sent if served by facsimile transmission or personally delivered, (ii) four (4) days after the date of mailing if sent by airmail, certified mail or registered mail or (iii) two (2) days after the date of mailing if sent by overnight courier.

Section 9.2.  Reasonable Efforts.  Subject to the terms and conditions herein provided, each party hereto agrees to use all reasonable efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to consummate and make effective as promptly as practicable the transactions contemplated by this Agreement.  The parties shall execute such additional documents and do such other acts as may be reasonably required to carry out the intent of this Agreement.

Section 9.3 Risk of Loss.  All risk of loss or damage to the Premises or Assets by theft, vandalism, fire, windstorm, casualty or any other cause remains with Seller until the Closing.  In the event of material damage to the Premises or Assets before the Closing, Buyer shall have the option of (i) terminating this Agreement or (ii) affirming this Agreement  in which event Seller shall assign to Buyer all of Seller’s rights under any policy or policies of insurance applicable to the Premises or Assets.  

Section 9.4.  Intentionally Deleted.  
Section 9.5.
Binding on Successors.  This Agreement and all documents executed pursuant to the provisions hereof shall be binding upon the parties hereto, their heirs, estates, successors and assigns.

Section 9.6
Governing Law.  This Agreement and all documents executed pursuant to the provisions hereof shall be construed in accordance with the substantive laws of the State of Tennessee regardless of the laws that might otherwise govern under principles of conflicts of law applicable thereto.

Section 9.7. 
Forum Selection.  The parties covenant and agree that the Courts sitting in ____________________ County, Tennessee shall be the proper, sole and only jurisdiction and venue for the resolution of any disputes or litigation related to or arising from this Agreement.  Should any such dispute or litigation be subject to federal jurisdiction, the parties covenant and agree that the Federal District Court for the Middle District of Tennessee is the proper, sole and only jurisdiction and venue for such litigation.

Section 9.8.
Entire Agreement.  This Agreement and all exhibits hereto constitute the entire understanding and agreement among the parties with respect to the subject matter hereof, superseding all negotiations, prior discussions and preliminary agreements, both written and oral among the parties or any of them otherwise


Section 9.9.
Amendment; Termination.  To the extent permitted by applicable law, this Agreement may be amended or terminated only by a written instrument executed by all parties hereto.

Section 9.10. 
Payment of Fees and Expenses/Legal Representation.  Each of the parties to this Agreement shall pay all the respective fees and expenses associated with this Agreement and this transaction incurred by such respective party.  

Section 9.11.
Survival of Representations and Warranties.  All representations, warranties, covenants, and agreements made by Seller and Buyer in this Agreement or pursuant hereto shall survive the Closing for as long as is provided in any applicable statutes of limitation.

Section 9.12.
Waiver of Rule of Construction Against Drafter.  Buyer hereby agrees to waive and expressly waives any legal rule whereby a document is construed against the drafter of such document which is legal counsel for Buyer.

Section 9.13.  Waiver.  No waiver by any party of any condition contained in this Agreement, or of the breach of any term, provision, representation, warranty or covenant contained in this Agreement, in any one or more instances, shall be deemed or be construed as a further, additional or continued waiver of any such condition or breach, or as a waiver of any other condition or of the breach of any other term, provision, representation, warranty or covenant contained in this Agreement.

Section 9.14.
Captions and Headings.  The captions and heading in this Agreement are made for convenience and general reference only and shall not be construed to describe, define or limit the scope or intent of the provisions of this Agreement.  
Section 9.15.   Attorneys’ Fees.  Should either Buyer or Seller seek to enforce any of the terms of this Agreement in a court of law, the prevailing party in such litigation shall, in addition to the relief awarded by the Court, be entitled to judgment for all court costs, mediation expenses and reasonable attorneys’ fees incurred by the prevailing party in such litigation.  
Section 9.16.   Counterpart.  This Agreement may be executed in counterparts, each of which shall be deemed an original hereof, but both of which shall constitute one and the same agreement.
Section   9.17
Default. 
In the event that Seller defaults hereunder, except by reason of a default by Buyer, Buyer, at its election, shall have the right to either (a) accept such title as Seller is able to convey, without any claim on the part of Buyer for abatement for defects or objections, (b) to rescind this  Agreement, and upon rescission, this Agreement shall be null, void, and of no force and effect and all Earnest Money paid by Buyer shall be immediately returned to Buyer (except to the extent any provision contained herein specifically survives termination hereof, or (c) to compel the specific performance of this Agreement by Seller, and/ or obtain compensatory damages and reasonable attorneys’ fees from Seller.  In the event Buyer defaults hereunder, except by reason of a default by Seller, Seller shall be entitled to retain all Earnest Money as liquidated damages, which shall be Seller’s sole and exclusive remedy for such a breach. The lack of mutuality of remedies is hereby waived by the parties.
Section 9.18

Seller Non-Compete.
For a period of five (5) years from the Closing and within a fifty (50) mile radius of the Premises, Seller will not, and will cause each of its affiliates not to, directly or indirectly, for its own account or on behalf of or together with any other person or entity, engage in, participate in, own, manage, control or participate in the ownership, management or control of the Business, including by offering to customers any products or services that fall within the Business and that are intended to be offered as products and services to induce customers and prospective customers of Buyer to choose Seller’s products and services over Buyer’s products and services within the Business.
IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement in Counterpart, each of which is an original hereof and both of which constitute but one and the same agreement, effective on the _____ day of ________________, 2022.  
Seller:  
 





________________________________


Seller:  





________________________________


Buyer:  

_____________________________  

Buyer:  


_____________________________  

Escrow: 
By:__________________________________

Title: _______________________________

EXHIBIT A
DESCRIPTION OF PREMISES
EXHIBIT B
THE ASSETS
All personal property and general intangibles associated with the Premises, including, without limitation, the assets described below and the Intellectual Property Assets further described below. 
INTELLECTUAL PROPERTY ASSETS
TRADEMARKS:

REGISTERED:

UNREGISTERED:

WEBSITES:

SOCIAL MEDIA:

THIRD-PARTY WEBSITE LISTINGS:

DOMAIN NAMES:
EXHIBIT C

ASSUMED CONTRACTS

EXHIBIT D
OBLIGATIONS ASSUMED BY BUYER UNDER SECTION 2.1 (f)
EXHIBIT E
PERSONAL ASSETS ON PERMISES RELATED TO BUSINESS NOT BEING SOLD

EXHIBIT F

LIENS AND ENCUMBRANCES ON PREMISES AND ASSETS
EXHIBIT G

INSURANCE POLICIES
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